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Calculation of Registration Fee

Proposed Proposed
Title of Securities Amount to be Maximum Offering Maximum Aggregate Amount of
to be Registered Registered Price per Share Offering Price Registration Fee
Common Stock, par value
$0.001 per share 5,950,000 shares (1)(2) $1.925 (3) $11,453,750 (3) $639.12
1) This represents shares of common stock, par value $0.001 per share (“Common Stock”), which may be issued with respect to awards, including

stock options, stock appreciation rights, stock awards and restricted stock units, which may be granted under the NeoStem, Inc. 2009 Equity
Compensation Plan (the “Plan”).

) In accordance with Rule 416 under the Securities Act of 1933, as amended (the “Securities Act”), this Post-Effective Amendment No. 1 to
Registration Statement File No. 333-159282 (this “Post-Effective Amendment”) also covers such indeterminate number of additional shares as may
be offered and issued under the Plan to prevent dilution resulting from any equity restructuring or change in capitalization of the registrant,
including, but not limited to, spin offs, stock dividends, large non-recurring dividends, rights offerings, stock splits or similar transactions.

3) Estimated, in accordance with Rule 457(c) and Rule 457(h)(1) of the Securities Act, solely for the purpose of calculating the registration fee. The
proposed maximum offering price per share and the proposed maximum aggregate offering price are based on the average of the high and low prices
for a share of Common Stock on the NYSE Amex on October 26, 2009, which is within five days prior to the date of this registration statement.




EXPLANATORY NOTE

This Post-Effective Amendment No. 1 to Registration Statement File No. 333-159282 is being filed by the registrant, NeoStem, Inc. (the “Company”), for
the purpose of increasing the number of shares of common stock, par value $0.001 per share (“Common Stock”), to be issued under the 2009 Equity
Compensation Plan (the “Plan”) by 5,950,000 shares, from 3,800,000 shares to 9,750,000 shares, pursuant to General Instruction E on Form S-8 (Registration
of Additional Securities). The contents of the original registration statement (File No. 333-159282) are hereby incorporated by reference and made a part
hereof. The stockholders of the registrant approved amending the Plan for this purpose at the special meeting of stockholders held on October 29, 2009.

PART II
INFORMATION REQUIRED IN THE REGISTRATION STATEMENT

Item 3. Incorporation of Certain Documents by Reference

The Securities and Exchange Commission allows us to “incorporate” into this registration statement information we file with other documents. This means
that we may disclose important information to you by referring to other documents that contain that information. The information incorporated by reference
is considered to be part of this registration statement, and information we file later with the Securities and Exchange Commission will automatically update
and supersede this information. We incorporate by reference the documents listed below, except to the extent information in those documents is different
from the information contained in this registration statement:

(i) our Prospectus filed pursuant to Rule 424(b)(3) of the Securities Act and filed with the Securities and Exchange Commission on October 7,
2009;

(ii) our Quarterly Report on Form 10-Q for the quarter ended June 30, 2009 filed with the Securities and Exchange Commission on August 13,
2009;
(iii) our Amendment No. 1 to our Quarterly Report on Form 10-Q/A for the quarter ended June 30, 2009 filed with the Securities and Exchange

Commission on September 24, 2009;

(iv) our Current Report on Form 8-K filed with the Securities and Exchange Commission on June 12, 2009;
W) our Current Report on Form 8-K filed with the Securities and Exchange Commission on June 16, 2009;
(vi) our Current Report on Form 8-K filed with the Securities and Exchange Commission on July 6, 2009;
(vii) our Current Report on Form 8-K filed with the Securities and Exchange Commission on July 8, 2009;

(viii)  our Current Report on Form 8-K filed with the Securities and Exchange Commission on July 10, 2009;

(ix) our Current Report on Form 8-K filed with the Securities and Exchange Commission on July 13, 2009;




x) our Current Report on Form 8-K filed with the Securities and Exchange Commission on July 17, 2009;

(xi) our Current Report on Form 8-K filed with the Securities and Exchange Commission on August 4, 2009;
(xii) our Current Report on Form 8-K filed with the Securities and Exchange Commission on September 1, 2009;
(xiii) our Current Report on Form 8-K filed with the Securities and Exchange Commission on September 2, 2009;

(xiv) our Current Report on Form 8-K filed with the Securities and Exchange Commission on September 9, 2009 (excluding any information
deemed furnished pursuant to Item 7.01 of such Current Report on Form 8-K);

xv) our Amendment No. 1 to our Current Report on Form 8-K/A filed with the Securities and Exchange Commission on September 9, 2009;
(xvi) our Current Report on Form 8-K filed with the Securities and Exchange Commission on October 6, 2009; and

(xvii) our Current Report on Form 8-K filed with the Securities and Exchange Commission on October 13, 2009 (excluding any information
deemed furnished pursuant to Item 7.01 of such Current Report on Form 8-K).

All documents subsequently filed by us with the Securities and Exchange Commission pursuant to Sections 13(a), 13(c), 14 or 15(d) of the Securities
Exchange Act of 1934, as amended (the “Exchange Act”), prior to the filing of a post-effective amendment to this registration statement, which indicates that
all securities offered hereby have been sold or which deregisters all securities then remaining unsold, shall be deemed to be incorporated by reference in this
registration statement and to be a part hereof from the date of filing of such documents.

Item 8. Exhibits

The exhibits accompanying this registration statement are listed on the accompanying exhibit index.

Item 9. Undertakings
(a) The undersigned registrant hereby undertakes:
(€)) To file, during any period in which offers or sales are being made, a post-effective amendment to this registration statement:
@) To include any prospectus required by section 10(a)(3) of the Securities Act;
(ii) To reflect in the prospectus any facts or events arising after the effective date of this registration statement (or the most

recent post-effective amendment thereof) which, individually or in the aggregate, represent a fundamental change in the
information set forth in the registration statement. Notwithstanding the foregoing, any increase or decrease in volume of
securities offered (if the total dollar value of securities offered would not exceed that which was registered) and any
deviation from the low or high end of the estimated maximum offering range may be reflected in the form of prospectus
filed with the Securities and Exchange Commission pursuant to Rule 424(b) promulgated under the Securities Act if, in
the aggregate, the changes in volume and price represent no more than a 20% change in the maximum aggregate offering
price set forth in the “Calculation of Registration Fee” table in the effective registration statement; and




(iii) To include any material information with respect to the plan of distribution not previously disclosed in the registration
statement or any material change to such information in the registration statement.

Provided, however, that paragraphs (a)(1)(i) and (a)(1)(ii) do not apply if the registration statement is on Form S-8 and the information required to be included
in a post-effective amendment by those paragraphs is contained in reports filed with or furnished to the Securities and Exchange Commission by the
undersigned registrant pursuant to Section 13 or Section 15(d) of the Exchange Act that are incorporated by reference in the registration statement; and that
paragraphs (a)(1)(i), (a)(1)(ii) and (a)(1)(iii) do not apply if the registration statement is on Form S-3 and the information required to be included in a post-
effective amendment by those paragraphs is contained in reports filed with or furnished to the Securities and Exchange Commission by the undersigned
registrant pursuant to Section 13 or Section 15(d) of the Exchange Act that are incorporated by reference in the registration statement, or is contained in a
form of prospectus filed pursuant to Rule 424(b) that is deemed part of the registration statement. Provided further, however, that paragraphs (a)(1)(i) and (a)
(1)(ii) do not apply if the registration statement is for an offering of asset-backed securities on Form S-1 or Form S-3, and the information required to be
included in a post-effective amendment is provided pursuant to Item 1100(c) of Regulation AB.

2) That, for the purpose of determining any liability under the Securities Act, each such post-effective amendment shall be deemed to be a new
registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona fide
offering thereof.

3) To remove from registration by means of a post-effective amendment any of the securities being registered which remain unsold at the termination
of the offering.

5) That, for the purpose of determining liability under the Securities Act to any purchaser:
@) If the registrant is relying on Rule 430B:

(A) Each prospectus filed by the registrant pursuant to Rule 424(b)(3) shall be deemed to be part of the registration
statement as of the date the filed prospectus was deemed part of and included in the registration statement; and

(B) Each prospectus required to be filed pursuant to Rule 424(b)(2), (b)(5), or (b)(7) as part of a registration
statement in reliance on Rule 430B relating to an offering made pursuant to Rule 415(a)(1)(i), (vii), or (x) for the
purpose of providing the information required by section 10(a) of the Securities Act shall be deemed to be part of
and included in the registration statement as of the earlier of the date such form of prospectus is first used after
effectiveness or the date of the first contract of sale of securities in the offering described in the prospectus. As
provided in Rule 430B, for liability purposes of the issuer and any person that is at that date an underwriter, such
date shall be deemed to be a new effective date of the registration statement relating to the securities in the
registration statement to which that prospectus relates, and the offering of such securities at that time shall be
deemed to be the initial bona fide offering thereof. Provided, however, that no statement made in a registration
statement or prospectus that is part of the registration statement or made in a document incorporated or deemed
incorporated by reference into the registration statement or prospectus that is part of the registration statement
will, as to a purchaser with a time of contract of sale prior to such effective date, supersede or modify any
statement that was made in the registration statement or prospectus that was part of the registration statement or
made in any such document immediately prior to such effective date; or




(i)

If the registrant is subject to Rule 430C, each prospectus filed pursuant to Rule 424(b) as part of a registration statement
relating to an offering, other than registration statements relying on Rule 430B or other than prospectuses filed in reliance
on Rule 430A, shall be deemed to be part of and included in the registration statement as of the date it is first used after
effectiveness. Provided, however, that no statement made in a registration statement or prospectus that is part of the
registration statement or made in a document incorporated or deemed incorporated by reference into the registration
statement or prospectus that is part of the registration statement will, as to a purchaser with a time of contract of sale prior
to such first use, supersede or modify any statement that was made in the registration statement or prospectus that was
part of the registration statement or made in any such document immediately prior to such date of first use.

(6) That, for the purpose of determining liability of the registrant under the Securities Act to any purchaser in the initial distribution of

the securities:

The undersigned registrant undertakes that in a primary offering of securities of the undersigned registrant pursuant to this registration statement, regardless
of the underwriting method used to sell the securities to the purchaser, if the securities are offered or sold to such purchaser by means of any of the following
communications, the undersigned registrant will be a seller to the purchaser and will be considered to offer or sell such securities to such purchaser:

®

(i)

Any preliminary prospectus or prospectus of the undersigned registrant relating to the offering required to be filed
pursuant to Rule 424;

Any free writing prospectus relating to the offering prepared by or on behalf of the undersigned registrant or used or
referred to by the undersigned registrant;




(iii) The portion of any other free writing prospectus relating to the offering containing material information about the
undersigned registrant or its securities provided by or on behalf of the undersigned registrant; and

@iv) Any other communication that is an offer in the offering made by the undersigned registrant to the purchaser.

(b) The undersigned registrant hereby undertakes that, for purposes of determining any liability under the Securities Act, each filing of the undersigned
registrant’s annual report pursuant to Section 13(a) or Section 15(d) of the Exchange Act (and, where applicable, each filing of an employee benefit plan’s
annual report pursuant to Section 15(d) of the Exchange Act) that is incorporated by reference in the registration statement shall be deemed to be a new
registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the initial bona fide
offering thereof.

(h) Insofar as indemnification for liabilities arising under the Securities Act may be permitted to directors, officers and controlling persons of the
registrant pursuant to the foregoing provisions, or otherwise, the registrant has been advised that in the opinion of the Securities and Exchange Commission
such indemnification is against public policy as expressed in the Securities Act and is, therefore, unenforceable. In the event that a claim for indemnification
against such liabilities (other than the payment by the registrant of expenses incurred or paid by a director, officer or controlling person of the registrant in the
successful defense of any action, suit or proceeding) is asserted by such director, officer or controlling person in connection with the securities being
registered, the registrant will, unless in the opinion of its counsel the matter has been settled by controlling precedent, submit to a court of appropriate
jurisdiction the question whether such indemnification by it is against public policy as expressed in the Securities Act and will be governed by the final
adjudication of such issue.




SIGNATURES
Pursuant to the requirements of the Securities Act of 1933, the registrant certifies that it has reasonable grounds to believe that it meets all of the requirements
for filing on Form S-8 and has duly caused this Post-Effective Amendment No. 1 to be signed on its behalf by the undersigned, thereunto duly authorized, in
the City of New York, State of New York, on October 29, 2009.
NEOSTEM, INC.

By: /s/ ROBIN L. SMITH,
Robin L. Smith, Chief Executive Officer

POWER OF ATTORNEY

KNOW ALL MEN BY THESE PRESENTS, that each person whose signature appears below under the heading “Name” constitutes and appoints Robin L.
Smith and Catherine M. Vaczy or either of them, his true and lawful attorney-in-fact and agent with full power of substitution and resubstitution, for him and
in his name, place and stead, in any and all capacities to sign any and all amendments (including post-effective amendments) to this Post-Effective
Amendment No. 1 and any related registration statement filed under Rule 462(b), and to file the same, with all exhibits thereto and other documents in
connection therewith, with the Securities and Exchange Commission, granting unto said attorneys-in-fact and agents, each acting alone, full power and
authority to do and perform each and every act and thing requisite and necessary to be done in and about the premises, as fully for all intents and purposes as
he might or could do in person, hereby ratifying and confirming all that said attorneys-in-fact and agents, each acting alone, or his substitute or substitutes,
may lawfully do or cause to be done by virtue hereof.




Pursuant to the requirements of the Securities Act of 1933, this registration statement has been signed by the following persons in the capacities and
on the dates indicated:

Name Title Date
/s/ ROBIN L. SMITH Chief Executive Officer and Chairman of the Board October 29, 2009
Robin L. Smith (Principal Executive Officer)
/s/ LARRY MAY Chief Financial Officer October 29, 2009
Larry May (Principal Financial Officer and Principal Accounting Officer)
/s/ DREW BERNSTEIN Director October 29, 2009
Drew Bernstein
/s/ RICHARD BERMAN Director October 29, 2009
Richard Berman
/s/ STEVEN S. MYERS Director October 29, 2009
Steven S. Myers
/s/ JOSEPH ZUCKERMAN Director October 29, 2009

Joseph Zuckerman




EXHIBIT INDEX

Exhibit
Number Description
4.1 Registrant’s Amended and Restated Certificate of Incorporation dated August 29, 2006 (1)
4.2 Amendment effective August 9, 2007 to Registrant’s Amended and Restated Certificate of Incorporation (2)
4.3 Registrant’s Restated Certificate of Incorporation with Certificate of Designations for Series D Preferred Stock as certified June 23, 2009*
44 Registrant’s Amended and Restated By-Laws dated August 1, 2006 (3)
4.5 NeoStem, Inc. 2009 Equity Compensation Plan (4)
5.1 Opinion of Lowenstein Sandler PC*
23.1 Consent of Independent Registered Public Accounting Firm*
23.2 Consent of Lowenstein Sandler PC (contained in Exhibit 5.1)*
24.1 Power of Attorney (included on the signature page of this registration statement)*

* Filed herewith.

1) Incorporated by reference to Exhibit 3.1 of Registrant’s Registration Statement on Form S-1, filed with the Securities and Exchange Commission on
September 1, 2006 (File No. 333-137045).

2) Incorporated by reference to Exhibit 3.1 of Registrant’s Registration Statement on Form S-3, filed with the Securities and Exchange Commission on
September 11, 2007 (File No. 333-145988).

3) Incorporated by reference to Exhibit 3.2 of Registrant’s Current Report on Form 8-K filed with the Securities and Exchange Commission on August
7, 2006.
() Incorporated by reference to Exhibit 4.4 of Registrant’s Registration Statement on Form S-8, filed with the Securities and Exchange Commission on

May 15, 2009 (File No. 333-159282).




Delaware ...

The First State

I, JEFFREY W. BULLOCK, SECRETARY OF BTATE COF THE STATE OF
DELCAWARE, DO HEREBY CERTIFY THE ATTACHED ARE TRUE AND CORRECT
CORPTES OF ALL DOCUMENTS FILED FROM AND INCLUDING THE RESTATED
CERTIFICATE OR A MERGER WITH A RESTATED CERTIFICATE ATTACHED OF
"NEQSTEM, INC." AS RECEIVELD AND FILED IN THIS OFFICE.

THE FOLLOWING DOCUMENTS HAVE BEEN CERTIFIED:

RESTATED CERTIFICATE, CHANGING ITS NAME FROM "PHASE ITI
MEDTCAL INC. " TO “NEOSTEM, INC.", FILED THE TWENTY-NINTH DAY OF
AUGUST, A D. 2008, AT 5:4% O'CLOCK F.M.

CERTIFICATE ©OF AMENDMENT', FILED THE EIGHTH DAY OF AUGUET,
A.D. 2007V, AT 11:08 QO'CLDCK A.M.

AND I DO HEREBY FURTHER CERTIFY THAT THE EFFECTIVE DATE OF
THE AFORESAID CERTIFICATE OF AMENDMENT IS THE NINTH DAY QOF
AUGFUST, A.D., 2007, AT 10 O'CLOCK A. M.

CERTIFICATE OF DESTGNATION, FILED THE FIFTEENTH DAY OF

APRIL, A.D, 2008, AT 5:05 O'CLOCK P.M.

NN ST

:[L jeftrey W Bulleck: Secnetany orsmc
AUTHEN {M_ ToN: 7377341

DATE: 06-23-08

Qgoo444  BIDOX

030639285

Yo may warify this eserfificate opline
ac corp.delavare gov authver. shiml




State of Delaware
Secretary of State
Mwvision of Corporations
Telivered (5:49 PM 0B/23/2006
FILED 05:4% PM 08/28/2006

AMENDED AND RESTATED SRV OBGGEEIE. = HaIRd: ETh

CERTIFICATE OF INCORPORATION
OF
PHASE NIl MEDICAL INC.

Phase Il Medical Inc., a corporation organized and existing under and by virtue of the
General Corporation Law of the State of Delaware {the “Corporation”), does hereby cortify as
fallows:

L. The name of the Corporation is Phase IIT Medical Tne. The date of filing of ite
onginal Certificate of Incorporation with the Secretary of State of the State of Delaware was
September 18, 1980, under the name of Fidelity Medical Services, Inc. The name of the
Corporation was changed to Phase Tl Medical Inc. by filing & Certificate of Amendment to the
Certificate of Incorporation with the Secretary of State of Delaware on July 24, 2003. The name
of the Corporation is being changed to NecStem, Inc. in connection with the filing of this
Amended and Restated Certificate of Incorporation.

R This Amended and Restated Certificate of Incorporation of Phase 1T Medical
Inc., in the form aftached hereto as Exhibit A, has been duly adopted by the directers and the
stockholders of the Corporation in accordance with the provisions of Sections 242 and 245 of the
General Corporation Law of the State of Delaware.

3. The Amended and Restated Certificate of Incorporation so adopted reads in its
entirety as set forth in Exhibit A attached hereto and is incorporated herein by reference.

4, This Arnended and Restated Certificate of Incorporation shall be effective on the
date of filing with the Secretary of State of Delaware.

IN WITNESS WHEREOF, the Corporation has caused this Amended and Restated
Certificate of Incorporation to be executed by its CEO on this 20 day of August, 2006,

Phase 11T Medical Inc.
By: /%M

Robin ¥, Smith
Chief Executive Officer




EXHIBIT A

AMENDED AND RESTATED
CERTIFICATE OF INCORFORATION
OF
NEOSTEM, INC.

FIRST: The name of the corperation is NeoStem, Inc. (hercinafter sometimes referred to
s the “Carporation').

SECOND: The registered office of the Corporation is located at 2711 Centerville Road,
Suite 400, Wilmington, New Castle County, Delaware, 195808, The name of its regisiered agent
at such address is The Prentice-Hall Corporation System, Inc.

THIRD: The nature of the busmess and the objects and purposes to be transacted,
promoted and carried on are to do any or all of the things heremn mentioned as fully and to the
same extent as natural persons might or could do, and in any part of the world, viz:

To purchase, take, own, hold, deal 1n, mortgage or otherwise lisn and to lease,
sell, exchange, convey, transfer or in any manner whatever dispose of real property, within or
without the State of Delaware,

To manufacture, purchase or otherwise acquire and fo hold, own, mortgage or
otherwise lien, pledge, lease, scll, assign, exchange, tzansfer or in any manner dispose of, and o
invest, deal and wade in and with goods, wares, merchandise and personal property of any and
gvery class and description, within or wilhout the State of Delaware.

To acquire the good will, rights and property and lo undertake the whole or any
part of the assets and liabilities of any person, firm, association or corporation; to pay for the
same in cash, the stack of this company, bonds or otherwise; to hold or in any manner to dispose
of the whole or any part of the property so purchased; to conduct in any lawful manner the whole
or any part of any business so acquired and 1o exercise all the powers necessary ar convenient in
and about the conduct and management of such business.

To guarantee, purchase or otherwisc acquire, hold, scll, assign, transfer, mortgage,
pledge or otherwise disposc of shares of the capital stock, bonds or other evidences of
indebtedness created by other corporations and while the holder of such stock to exercise all the
tights and privileges of ownership, including the right to vote thereon, 1o the same extend as a
natural person might or could do.

To purchase or otherwise acquire, apply for, register, hold, use, sell or in any
manner dispose of and to grant licenses or other rights in and in any manner deal with patents,
inventions, improvements, processes, formulas, rademarks, trade names, rights and licenses
secured under letiers patent, copyrights or otherwise,




To enter into, make and perform contracts of every kind for any lawful purpose,
with any person, firm, association or corporation, towa, city, county, body politic, state, temitory,
goveniment or colony or dependency thereof

To borrow money for any of the purposes of the corporation and to draw, make,
accept, endorse, discount, execute, issue, sell, pledge or otherwise dispose of Promissory notes,
drafis, bills of exchange, warrants, bonds, debentures and other negofiable or non-negotizble,
transferable or non-transferable instraments and evidences of indebtedness and to secure the
payment thereof and the interest thereon by mortgage or pledge, conveyance or assignment in
trust of the whole or any part of the property of the corporation st the time owned or thereafler
acguired.

To purchase, hold, sell and transfer the shares of its capital stock.

To have one or more offices and to conduct any or all of its operations and
business and to promote its object, within or without the State of Delaware, without restriction as
to place or amount

To carry on any other business in connection therewith.

To do any or all of the things hercin set forth as principal, agenl, contractor,
trustee or otherwise, alone or in company with others.

The objects and purposes specified herein shall be regarded as independent
objects and purpeses and, except where otherwise expressed, shall be in no way [imited or
restricted by veference to or inference from the terms of any other clause or paragrapll of this
certificate of incorporation.

FOURTH:

A The total number of shares of stock which the Carporation shal] have authority to
issuc 1s 505,000,000 shares, of which 500,000,000 shares are designated as common stock,
having a par valuc of $.001 per share (“Common Stock™) and 5,000,000 shares are designated as
preferred stock, 5.01 par value per share (“Preferred Stock™,

B Preferred Stock. The designations and the powers, preferences and rights, and the
gualifications, limitations or restrictions thereof of the Preferred Stock are as follows:

The Board of Directors is authorized, subject fo limitations prescribed by law and
the provisions of this Article FOURTH, to provide for the issuance of the Freferrsd Stock in
series and by filing a Certificate pursuant to the Delaware General Corporation Law 1o establish
the number of shares to be included in each such series. The Preferred Stock may be issued
either as a class without series, or as so determined Fom time to time by the Board of Directors,
either in whole or in part in one or more serics, cach series to he appropriately designated by a
distinguishing number, letter or title prior to the issus of any shares thersof, Whenever the term
"Preferred Stock™ is used in this Article FOURTH, it shall be deemed to mean and include
Preferred Stock issued as a class without series, or one or more series thereof, or both, unless the
conlexl shall otherwise require. There is hereby expressly granted to the Board of Directors of
the Corporation autherity, subject to the limitations provided by law, to fix the voting power, the
designations, and the relative preferences, powers, pariicipating, optional or other spocial rights,
and the qualifications, limitations or restrictions thereof, of the shares of cach seaes of sald

3




Preferred Stock and the variations in the relative powers, rights, preferences and limitations as
between series, and to increase the number of shares constituting each serles, and to decrease
such number of shares (but nol to less than the number of outstanding shares of the series), in the
resolution or resolutions adopted by the Board of Dircctors providing for the issue of said

Preferred stack.

The zuthority of the Board of Directors of the corporation with respect to each
series shall include, but shall not be limited to, the authority to determie the following:

1l
2.
3.

The designation of the series;
The number of shares initially constituting such series;

The increase, and the decrease to a number not less than the number of the
outstanding shares of such series, of the number of sharse constituting
such series theretofore fixed;

The rate or rates and the times and conditions under which dividends on
the shares of such senes shall be paid, and, (i) if such dividends are
paysble in preference to, or in relation to, the dividends payable on any
other class or classes of stock, the terms and conditiens of such payment,
and (ii) if such dividends shall be cumulative, the date or dates from and
after which they shall accumulate,

Whether or not the shares of such series shall be redecmable, and, if such
sharcs shall be redsemable, the terms and conditions of such redemption,
mcluding, but not limited to, the date or dates upon or after which such
shares shall be redesmable and the amount per share which shall be
payable upon such redemption, which amount may vary under conditions
anid at different redemption dates;

The amount payable on the shares of such series in the event of the
dissolution of, or upon any distribation of the assets of, the Corporation;

Whether or not the shares of such series may be converiibla into, or
eichangeable for, shares of any other class or serles and the price or prices
and the rates of exchange and the terms of any adjustments to be made in
connection with such conversion or exchange;

Whether or not the shares of such series shall have voting nghts in
addition 1o the voling rights provided by law, and, if such shares shall
have such voting rights, the terms and conditions therecf, including but
not limited to, the right of the holders of such shares o vote as a separate
ctass either alone or with the holders of shares of one or more other series
of Preferred Stock and the right to have more or less than one vote per
share,

Whether or not a purchase fund shall be provided for the shares of such
series, and, if such a purchase fund shall be provided, the terme and
conditions thereof;




1. Whether or not a sinking fund shall be provided for the redemption of the
shares of such series and if such a sinking fund shall be provided, the
terms and conditions thereof: and

11. Any other powers, preferences and relative, participating, optional, or
other special rights, and qualifications, limitations or restrictions thereof,
as shall not be inconsistent with the provisions of this Article FOURTH or
the limitations provided by law.

. Common Stock. The designations and the powers, preferences and nghts, and the
qualifications, limitations or restrictions thereof of the Common Stock are as followe:

1 Subject to the nights of the Preferred stockholders, the holders of the
Common Stock shall be entitled to receive such dividends as may be
declared thereon by the Board of Directors of the Corporation in its
discretion, fiom time to time, out of any funds or assets of the Corporation
lawfully available for the payment of such dividends.

2, In the event of any liquidation, dissolution of winding up of the
Corporation, or any reduction of its capital, resulting in 2 distribution of its
assets to its stockholders, whether voluntary or inveluntary, then, afier
there shall have been paid or set aparl for the holders of the Preferred
Slock the full preferential amounnts to which they are entitled, the holders
of the Common Stock shall be entitled to receive a5 2 class, pro rata, the
remaining assets of the Corporation available for distribution to its
stockholders.

3 For any and all purposes of this Certificate of Incorporation, neither the
merger or consolidation of the Corporation into or with any other
corporation, nor the merger or consolidation of any other cotporation into
or with the Corporation, nor a sale, transfer or lease of all or substantially
all of the assets of the Comoration, or any other transaction or series of
transactions having the effect of a reorganization shall be decmed to be a
Liguidation, dissoluticn or winding-up of the Corporation,

4. Except as otherwise expressly provided by, law or in a resolution of the
Board of Directors providing voting rights to the holders of the Preferred
Steck, the holders of the Common Stock shall possess exclusive voting
power for the election of directors and for all other purposes and each
holder thereof shall be entitled to one vote for each share thereof

L33 The Corporation is hereby reducing the number of shares of Common Stock
issued and ouwtstanding by means of a reverse stock spht. Effective a1 9:00 am. (the “Effective
Time") on August 31, 2006 (the “Fffective Date”), each ten (10} shares of authorized Commen
Stock issued and outstanding or held in the treasury of the Corporation immediately prior to the
Effective Time shall antomatically be reclassified and changed into one (1) validly issued, fully
paid and nonassessable share of Common Stock {2 “New Share’). Each holder of record of
shares of Common Stock so reclassified and changed shall at the Effective Time automatically
become the record owner of the number of New Shares as shall result from such reclassification
and change.  Each such record holder shall be entitled to receive, upon the surrender of the




certificate or cerlificates representing the shares of Common Stock so reclassified and changed a1
the office of the transfer agent of the Comoration in such form and accompanied by such
documents, if any, as may be prescribed by the transfer agent of the Corporation, a new
certificate or certificates representing the number of New Shares of which he or she is the record
owner after giving effect 1o the provisions of this Article FOURTH, The Corporation shall not
issue fractional New Shares. Stockholders entitled to receive fractional New Shares shall, in lisu
thereof, be rounded up to the next whole share of Common Stock held by such holder
immediately prior to the Effective Time which have not been classified into a whole New Share.

FIFTH: Whenever a compromise or arrangement is proposed betwesn this corporation
and its creditors or any class of them and/or between this corporation and its stockholders or any
class of them, any Court of equitable jurisdiction within the State of Delaware may, on the
application in a summary way of this corporation or of any creditor or stockholder thereof or on
the application of any receiver or receivers appointed for this corporation under the provisions of
Section 291 of Title 8 of the Delaware Code or on the application of trustees in dissolution or of
any receiver or receivers appointed for this corporation under the provisions of Section 279 of
Title § of the Delaware Code, order a meeting of the craditors or class of creditors, and/or of the
stockholders or class of stockholders of this corporation, as the case may be, to be summoned in
such a manner as the Court directs. If 2 majority in number representing three-fourths in value of
the creditors or class of creditors, and/or of the stockholders or clase of stockholders of this
corporafion, as the case may be, agree to any compromise or arrangement and to any
reorganization of this corporation as a consequence of such compromise or arrangement, the said
compromise or arrangement and the said reorganization shall, if made, be binding upon all of the
creditors or class of creditors, andfor on all the stockholders or class of stockholders, of this
corporation, as the case may be, and also on this cotporation.

SIXTH: The corporation shall have the power 1o indemnify any person who was or is a
party or 15 threatened to be made a party to any threatened, pending ar completed action, suit or
proceeding, whether eivil, criminal, administrative or investigative (other than an action by or in
the right of the corporation) by reason of the fact that he is or was a director, officer, employee,
or agent of the corporation, or is or was serving at the request of the corperation es a director,
offices, employee or agent of another corporation, partnership, joint venture, trust or other
enierprise, against expenses (including attorneys” fees), judgments, fines and amounts paid in
settlement actually and reasonably incumred by him in commection with such aclion, suif or
proceeding if he acted in good faith and in a manner reasonably believed 1o be in ar not opposed
to the best interests of the corporation, and, with respect to any criminal action or proceedings,
had no reasonable cause to believe his conduct was unlawful. The termination of any action,
upon a plea of nolo contendere or equivalent, shall not, of itself, create a presumption that the
person did not act in good faith and in a manner which he reasonably believed o be in or not
opposedl 1o the best interests of the corporation, and, with respect to any criminal action or
procceding, had reasonable cause to believe thet his conduct was lawful.

SEVENTH: The Board of Directors shall have the power to make, alter or repeil the By-
laws.

EIGHTH: The corporativn reserves the right to amend, alter, change or repeal any
provision contained in this Certificate of Incorporation in the manner now or hereafier preseribed
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by law and all rights conferred on officers, directors and stockholders herein are granted subject
to this reservation,

NINTH: The personal liability of a director to the corporation or its stockholders for
monetary damages for breach of fiduciary duty as a director is hereby eliminated, provided that
this Article shall not eliminate or limit the lizbility of a director (i} for any breach of the
director’s duty of loyalty 1 the corporation or its stockholders; (it} for acts or omissions not in
good faith or which involve intentional misconduct or a knowing violation of law; (iii) under
section 174 of Title 8 of the Delaware Code, or (iv) for any transaction frem which the director
derived an improper personal benefit. This article shall not eliminate or limit the liability of a
director for any act or omission occurring prior to the date this Article first became effeetive,

TENTH: The Series B Convertible Redeemable Preferred Stock, shall be designated the
following relative rights, preferences and limitations as follows:

Section 1, Designation and Amount: Rank

There is hereby established a series of preferred stock which s designated Series
B Copvertible Redeemable Prefermred Stock™ (referred to herein as “Series B Convertible
Redeemable Preferred Stock™). The number of shares which will constitute such series shall be
Eight Hundred Twenty-Five Thousand (825,000). The Series B Convertible Redeemable
Preferred Stock shall rank pari passy with the Common Stock with respect to the payment of
dividends and to the distribution of assets upon liguidation, disselution or winding up,

Seetion I, Dividends.

So long as any shares of the Series B Convertible Redeemable Preferred Stock are
outstanding, no dividend shall be declared or paid or set aside for payment or other distribution
declared or made upon the Common Stock or upen any other stock ranking junier to, or on a
parity with, the Series B Convertible Redeemable Preferred Stock a5 to dividends or upon
hquidation, dissolution or winding up, unless, in the case of Preferred Stock, the same dividend
is declared, paid or set aside for payment on all outstanding shares of the Series B Convertible
Redeemable Preferred Stock or in the case of Commen Stock, ten times such dividend per share
is declared, paid or set aside for payment on each outstanding share of the Series B Prefemred
Stock.

Sectiom 3. General, Class and Series Voting Righis.

Except as otherwise provided by law, each share of the Series B Convertible
Redeemable Preferred Stock shall have the sane voting rights as ten (10) shares of Comman
Stock and the holders of the Series B Convertible Redesmable Preferred Stock and the Commen
Stock shall vote together as one clags on all mattors.

The foregeing voting provisions shall not apply if, at or prior to the time when the
act with respect to which such vote would otherwise be required shall be effected, all outstanding
shares of Scries B Conventible Redeemable Preferred Stock shall have heen converted into




Cornmon Stock or shall have been redeemed or sufficient funds shall have been deposited in
frust to ¢ffect such redemption.

Section 4. Redemption.

{A)  The shares of Series B Convertible Redeemable Preferred Stock are not
redeemable prior to March 31, 2000. At any time on or after such date through June 30,
2000, the shares of Series B Convertible Redeemable Preferred Stock are redeemable, in
whole or in part, at the option of the “Special Director” of the corporation, at the
redernption price pet share of 5,16, 1f the “Trigger Conditions™ have not been met.

(B}  For purposes of this paragraph, the “Trigger Condition”” shall mean that:

(a} the closing bid prices of the Common Stock of the corporation
as reported by Nasdaq (or otherwise as set forth below) is greater than $2.00 per
share during a period of any ten (10) consecutive trading days and

{b) either

(i) the corporation’s net revenues for any fiscal quarter
through the fiscal quarter ended March 31, 2000 are $1 million or
more (as computed by the corporation’s regular independent public
accountants); or

(i) the corporation has received net receipts of not less than
$2.5 million from the sale of its Common Stock from the dare
hereof through March 31, 2000

For the purposc of any computation under the foregoing paragraph,
the closing price per share of Common Stock on any date shall be the reported Jast
sale price, regular way, or, in case oo such reported sale takes place on such day,
the average of the reponted closing bid and asked prices, ragular way, in either
case as reported on the New York Stock Exchange Composite Tape or, if the
Commmon Stock is not hsted or admitted to trading on the New York Stock
Exchange at such time, on the principal national securities exchange on which the
Common Stock is listed or admitted to trading, or, if not listed or admitted 1o
trading on any national securilies exchange, on the Nasdaq National Market or, if
the Common Stock is not quoted on the Nasdag National Market, the average of
the closing bid prices on such day in the over-the-counter markel as reporied by
Nasdag or, if bid prices for the Commen Stock on each such day shall not have
been reported through Nasdag, the average of the bid prices for such date as
fumnished by any New York Stock Exchange member firm regularly making a
market in the Common Stock selected from time to time by the Board of Directors
of the corporation for such purpese or, if no such quotations are availzble, the fair
market value of the Common Stock as determined by a New Yerk Stock




Exchange member firm regularly making a market in the Common Stock selected
from time to time by the Board of Directars of the corporstion for such purpose.

(C)  For purposes of this paragraph, the “Special Director” mean James Fyfe or
his successor as director of the corporation if such successor has been approved by Fyfe.
S0 long as any shares of the Class B Preferred Stock are outstanding, threugh June 30,
2000, the corporation shall nominate to the Board of Directors Fyfe or, if Fyfe so
determines, Fyfe's designee.

(D} In the event the corporation shall elect to redeem the shares of Series B
Convertible Redeemable Preferred Stock following the Trigger Condition, the
corporation shall give notice to the holders of record of shares of the Series B Convertible
Redeemable Preferred Stock being so redeemed, not less than 30 nor more than 60 days
prior to such redemption, by first class mail, postage prepaid, at their addresses as shown
on the stock registry books of the corporation, that said shares are being redeemed,
pravided that without limiting the obligation of the corporation hereunder to give the
notice provided in this Section 5(ID), the failure of the corporation to give such nofice
shall not invalidate any corporate action by the corporation. Each such notice shall state:
(1) the redemption date; i) that all of the shares of Serics B Converlible Redeemable
Preferred Stock are to be redeemed; (iii) that the redemption price is 3,10 per share; (iv)
the place or places where certificates for such shares are to be surrendered for payment of
the redemption price; and (v} that such holder does not have the right to convert such
shares into Common Stock.

(E)  Notice having been mailed as aforesaid, from and after the applicable
redemption date {unless default shall be made by the corperation in providing moncy for
the payment of the redemption price), said shares shall no longer be deemed to be
outstanding, and all righis of the holders thercof as stockholders of the corporation
(except the right to receive from the corporation the redemption price) shall cease. Upen
surrender of the certificates for any shares so redeemed (properly endorsed or assigned
for transfer, if the Board of Directors of the corporation shall so require and the notice
shall so state), such shares shall be redcemed by the corporation at the redemption price
aforesaid,

{F)  Any shares of Series B Convertible Redeemable Preferred Stock which
shall at any time have been redeemed shall, after such redernption, have the status of
authorized but unissued shares of Preferred Stock, without designation as 1o series, until
such shares are once more designated as part of » particular series by the Board of
Directots of the corporation.

Section 5, Conversion.
(A} The holder of any share of Series B Convertible Redeemable Preferred

Stock shall have the right, at such holder's option {but not il such share is called for
redemption), exercisable on or after September 30, 2000, to convert such share into ten
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(10} fully paid and non-assessable shares of Common Steck (the “Conversion Rate™).
The Conversion Rate shall be subject to adjustment as sef forth below,

(B)  Inorder to exercise the conversion privilege, the holder of shares of Series
B Convertible Redeemable Preferred Stock shall surrender the certificates representing
such shares, accompanicd by transfer instruments satisfactory to the comporation and
sufficient to transfer the Series B Convertible Redeemable Preferred Stock being
converted to the corporation free of any adverse interest, at any of the offices or agencics
maintained for such purpose by the corporation ("Conversion Agent"} and shall give
writien notice to the corporation at such Conversion Agent that the holder eleets to
convert such shares. Such notice shall also state the names, together with addresses, in
which the certificates for shares of Common Stock which shall be issuable on such
conversion shall be issued. As promptly as practicable after the surrender of such shares
of Series B Convertible Redeemable Preferred Stock as aforesaid, the corporation shall
issue and shall deliver at such Conversion Agent to such holder, or on his written order, a
certificate for the number of full shares of Common Stock issuable upon the conversion
of such shares in accordance with the provisions hereof. Balance certificates will be
wssued for the remaining shares of Series B Convertible Redeemable Preferred Stoek in
eny case in which fewer than all of the shares of Series B Convertible Redeemable
Preferred Stock represented by a certificate are converted. Fach conversion shall be
deemed 1o have been effected imrnediately prior to the close of business on the date on
which shares of Series B Convertible Redeemable Preferred Stock shall have been so
surrendered and such notice received by the corporation as aforesaid, and the persons in
Whose names any certificates for shares of Common Stock shall be jssuable upon such
conversion shall be deemed 1o have hecome the holders of record of the Common Stack
represented thereby at such time, unless the stock transfer books of the corporation shall
be closed on the date on which shares of Series B Convertible Redeemable Preferred
Stock are so surrendered for conversion, in which event such conversion shail be deemed
to have been effected immediately prior to the close of business on the next succeeding
day on which such stock transfer books ave open, and such persons shall be deemed to
have become such holders of record of the Common Stock ai the close of business on
such later day. In either circumstance, such conversion shall be 2t the Conversion Rate in
effect on the date upon which such share shall have been surrendered and such netice
received by the corporation,

(C)  In the case of any sharc of Series B Convertible Redecmable Preferred
Stock which is converted after any record date with respect {o the payment of a dividend
on the Series B Convertible Redeemable Preferred Stock and on or prior to the Dividend
Payment Date related to such record date, the dividend due on sech Dividend Payment
Date shall be paysble on such Dividend Payment Date to the holder of record of such
share as of such preceding record date notwithstanding such conversion.

(D)  No fractional shares or scrip representing fractions of shares of Common
Stock shall be issued upon cenversion of any shares of Series B Preferred Stock. Instead
of any fractional interest in a share of Commen Stock which would otherwise be
deliverable upon the conversion of a share of Series B Convertible Redeemable Preferred
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Stock, the corporation shall pay to the holder of such share of Seres B Convertible
Redeemable Preferved Stock an amount in cash {computed to the neargst cent, with one-
half cent being rounded upward) equal to such fraction multiplied by the reported closing
price (as defined above) of the Common Stock at the close of business cn the day on
which such share or shares of Series B Convertible Redeemable Preferred Stock are
surrendered for conversion in the manner set forth above, or if such date is not a trading
date, on the next succeeding trading date. If more than one certificate representing shares
of Series B Convertible Redeemable Preferred Stock shall be surrenderad for conversion
al one time by the same holder, the number of full shares issuable upeH canversion
thereof shall be computed on the basis of the aggregate number of shares of Series B
Convertible Redeemable Preferred Stock represented by such certificates, or the specified
portions thereof to be converted, so surrendered.

(E)  The Conversion Rate shall be adjusted from time to time as follows:

) In case outstanding shares of Commen Stock shall be subdivided into a
greater number of shares of Comimon Stock and the Series B Convertible Redeemable
Preferred Stock is not similarly subdivided, the Conversion Rate in effect at the OpLTing
of business on the day following the day upon which such subdivision becomes effective
shall be propuriionately increased, and, conversely, in case outstanding shares of
Common Stock shall each be combined into 2 smaller number of shares of Commeon
Stock and the Series B Convertible Redeemable Preferred Stock s not similarly
subdivided, the Conversion Rate in effect at the opening of business on the day following
the day upon which such combination becomes sffective shall be proportionately
decreased, such reduction or increase, as the case may be, o become effective
unmedialely after the opening of business on the day following the day upon which such
subdivision or combination becomes effective.

{ii)  Whenever the Conversion Rate is adjusted as hercin provided, (x) the
corporation shall prompily file with any Conversion Agent a certificate of a firm of
mdependent public accountants setting forth the Conversion Rate after such adjustraent
and setting forth a brief statement of the facts requining such adjustment, and the manner
of computing the same, which certificate shall be conclusive evidence of the correciness
of such adjustment, and (v} a notice stating that the Conversion Rate has been adjusted
and setling forth the adjusted Conversion Rate shall forthwith be given hy the comperating
to any Conversion Agent and mailed by the corporation o each holder of shares of Series
B Convertible Redeemable Preferred Stock ar their last address as the same appears on
the books of the corporation.

(F})  In case of any consolidation of the corporation with, or merger of the
corporation into, any other entity (other than & merger or consclidation in which the
corporation is the continuing corporation) or any sale or conveyance to anather
corporation of the property of the corporation as an entirety or substantially as an
entirety, ot in the case of a statutary exchange of securitics with another CoIporation, or
any reclassification of shares, the Conversion Rate shall not be adjusted but earh holder
of a share of Series B Convertible Redeemabie Preferred Stock then outstanding shall
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have the right thereafier to convert such share enly into the kind and amount of securities,
cash and other property whick such helder would have owned or have been entitied 10
receive immediately after such consolidation, merger, sale, conveyance, exchange or
reclassification had such share of Series B Convertible Redeemable Preferred Stock been
converted tmmediately prior to such consolidation, merger, sale, conveyance, exchange
or reclassification. Provision shall be made in any such consolidation, merger, sale,
conveyance, exchange or reclassification for adjustments in the Conversion Rate which
shall be as nearly equivalent as may be practicable to the adjustments provided for in
Section (E). The above provisions shall similarly apply to successive consolidations,
mergers, sales, conveyances, exchange or reclassification,

For purposes of this Section 5, "Common Stock” includes any stock of any clase
of the corporation which has no preference in respect of dividends or of amounts payable in the
event of any voluntary or involuntary liquidation, dissolution or winding up of the corporation
and which is not subject to rederption by the corperation. However, subject 10 the provisions of
paragraph (F) above, shares issusble on conversion of shares of Series B Convertible
Redeemable Preferred Stock shall include only shares of the class designated as Commeon Stock
of the corporation on the date of the initial issuance of Serjes B Convertible Redecmable
Preferred Stock by the corporation, or shares of any class or classes resulung from any
reclassification or reclassifications thersof and which have no preference in respect of dividends
or of amounts payable in the event of any voluntary or involuntary liquidation, dissolution or
winding up of the corparation and which are not subject to redemption by the corporation.

In case:

{1} the corporation shall declare a stocks sphit, stock dividend (or any other
distribution) on its Common Stock that would cause an adjustment to the Conversion
Rate of the Series B Convertible Redeemable Preferred Stock pursuant to the terms of
subparagraph (i} of Paragraph (E) above; or

() of any reclassification of the Common Stock of the corporation {other than
& subdivision or combination of it vustanding shares of Common Stock), or of an I
consolidation, merger or share exchange to which the corporation is a pariy and for which
approval of any stockholders of the corporation is required, or of the sale or conveyance,
of the property of the corporation as an entirety or substantially as an entirety: or

(i)  of the voluntary or involuntary dissolution, liquidation or winding up of
the corporation:

then the corporation shall cause 1o be filed with any Conversion Agent, and shall cause to be
mziled 10 all holders of shares of Series B Convertible Redeemable Preferred Stock at sach such
holder's last address as the same appears on the books of the corporation, af least 20 days (or 10
days in any case specified in clause (i) above) prior to the applicable record or effective date
hereinafier specified, a notice stating (x) the date on which a record is to be taken for the purpose
of such dividend, distribution, rights or warrans, or, if a record is not to be taken, the date as of
which the holders of Common Stock of record 1o be entitled to such dividend, disteibution, rights
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or warrants are to be determined, or (y) the date on which such reclassification, consolidation,
merger, share exchange, sale, conveyance, dissolution, liguidation or winding up is expacted 1o
become effective, and the date as of which it is expected that holders of Common Stock of record
shall be entitled to exchange their sharcs of Common Stock for securities, cash or other property
deliverable upon such reclassification, consolidation, merger, share exchange, sale, conveyance,
dissolution, liquidation or winding up. Neither the failure to give such notice nor any defect
theroin shall affect the legality or validity of the proceedings described in clauses {1) through (i)
above,

The corporation will pay any and all docwmentary stamp or similar issue or
transfer taxes payable in respect of the issue or delivery of shares of Common Stock on
conversions of shares of Series B Convertible Redeemable Prefrrred Stock pursuant hereto;
provided, however, that the corporation shall not be reguired to pay any tax which may be
payable in respect of any transier involved in the issue or delivery of shares of Common Stock in
a name other than that of the holder of the shares of Series B Convertible Redeemable Preferred
Stock to be converted and no such issue or delivery shail be made unless and ungl (he PETEon
requesting such issue or delivery has paid to the corporation the amount of any such tax or has
established, to the satisfaction of the corporation, that such tax has been paid.

The corporation covenants that all shares of Common Stock which may be
detivered upon conversions of shares of Series B Convertible Redeemable Preferred Stock will
upon delivery be duly and validly issued and fully paid and non-assessable, free of zll liens and
charges and not subject to any pre-emptive rights. The corporation further covenants thay, if
necessary, it shall reduce the par value of the Common Stock so that all shares of Commeon Stock
delivered upon conversion of shares of Series B Convertible Redeemable Preferred Stock are
fully paid 2nd non-assessable.

The corporalion covenants that it will at all times reserve and keep available, free
fromn pre-emptive rights, out of its authorized but unissued shares of Common Stock or its issued
shares of Common; Stock held in its treasury, or hoth, for the purpose of effecting conversions of
shares of Series B Preferred Stock, the full number of shares of Common Stock deliverable upon
the conversion of all outstanding shares of Series B Convertible Redeernahle Preferred Stock not
theretofore converted. For purposes of this reservation of Commeon Stock, the number of shares
of Common Stock which shall be deliverable upon the conversion of all outstanding shares of
Series B Convertible Redeemable Preferred Stock shall be computed as if at the time of
computation all outstanding shares of Series B Convertible Redeemable Preferred Stock were
hield by a single holder. The issuance of shares of Common Stock upon conversion of shares of
Serics B Converfible Redeemable Preferred Stock is authorized in all respests.

Section 6. Ligufdation.

In the event of any volunlary or involuntary dissolution, liquidation or winding up
of the corporation (for the purposss of this Section 6, a "Liquidation"), after any dismibution of
assets is made to the holders of any other class or series of stock that ranks prior to the Series B
Convertible Redeemable Preferred Stock in respect of distribntions upon the Liquidation of the
corporation, the holder of each share of Series B Convertible Redeemable Preferred Stock then
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outstanding shall be entitled to be paid out of the assets of the corperation available for
distribution to ity stockholders, an amount on a pari passu basis cqual to ten times the amount per
share distributed to the holders of the Common Stock.

The voluntary sale, conveyance, lease, exchange or transfer of the property of the
corporation as an entirety or substantially as an entirety, or the merger or consolidation of the
corporation imto or with any other corporation, or the merger of any other corporation into the
corporation, or any purchase or redemption of some or all of the shares of any class or series of
stock of the corporation, shall not be deemed to be a Liguidation of the corporation for the
purposes of the Section 6 (unless in connection therewith the Liguidation of the corporation is
specifically approved).

The helder of any shares of Series B Convertible Redeemable Preferred Stock
shall not be entitled to receive any payment owed for such shares under this Section 6 until such
holder shall cause to be deliversd to the corporation (i) the certificate or certificates representing
such shares of Series B Convertible Redeemable Preferred Stock and {it) transfer instrument or
instrumeats salisfactory to the corporation end sufficient to transfer such shares of Series B
Convertible Redeemable Preferred Stock to the corporation free of any adverse inferest. As in
the case of the redemption price, no intercst shall zccrue on any payment upon Liquidation after
the due date thercof.

After payment of the full amount of the liquidating distribution to which they are
entitled, the holders of shares of the Series B Convertible Redesmable Preferred Stock will not
be entitled to any further participation in any distribution of assets by the corporation,

Section 7. Payments.

The corporation may provide funds for any payment of the redemption price for
any shares of Series B Convertible Redeemable Preferred Stock or any amouni distnbutable with
respect to any Series B Convertible Redeemable Preferred Stock under Section 6 hereof by
depositing such funds with a bank or trust company selected by the corporation having a net
worth of at least $50,000,000 and organized under the laws of the United States or any state
thereof, in trust for the benefit of the holder of such shares of Series B Convertible Redesmable
Preferred Stock under arrangements providing irrevocably for payment upon safisfaction of any
conditions to such payment by the helder of such shares of Series B Convertible Redeemable
Preferred Stock which shall reasonably be required by the corporation. The corporetion shall be
cntitled to make any deposit of funds contemplated by this seclion 7 under amangements
designated to permit such funds to penerate interest or other income for the corporation, and the
corporation shall be entitled to receive all interest and other income earmed by any funds while
they shall be deposited as cantemplated by this section 7, provided that the corporation shall
maintain on deposit funds sufficient to satisfy all payments which the deposil arangement shall
have been established 10 satisfy if the conditions precedent 1o the disbursement of any funds
deposited by the corporation pursuant to this Section 7 shall not have been safisfed within two
years after the establishment of the trust for such funds, then (i) such funds shall be returned to
the corporation upon its request; (i) after such return, such funde shall be free of any trust which
shal] have been impressed upon them; (iii) the person entitled lo the payment for which been
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originally intended shall have the right to look only to the corporation for such payment, subject
to applicable escheat laws; and (iv) the trustee which shall have held such funds shall be relieved
ol any responsibility for such of such funds to the corporation.

Any payment which may be owed for the payment of the redemption prics for any
shares of Series B Convertible Redeemable Preferred Stack pursuant to Section 4 or the payment
of any amount distributable with respect to the shares of Series B Convertible Redeemable
Preferred Stock under Section 6 shall be deemed to have been "paid or properly provided for"
upon the earlier to occur of: (i} the date upen which fusds sufficient to make such payment shall
be deposited in a manner contemplated by the preceding paragraph or (ii) the date upon which a
check payable to the person entitled to receive such payment shall be delivered to such person or
mailed to such pergen at the address of such person then appearing on the books of the
corporation.

Section 8, Status of Reacguired Sharss.

Shares of Series B Convertible Redeemable Preferred Stock issued and reacquired
by the corperation shall have the status of suthorized and unizsued shares of Preferred Stock,
undesignated as to series, subject to later issuance.

Section 9, Preemptive Righis.

Holders of shares of Series B Convertible Redeemable Preferred Stock are not
entitled to any preemptive or subscription rights in respect of any seeurities of the corporation,

Section 10.  Legal Holidavs.

In any case where any Dividend Payment Date, redemption date or the last date on which a
holder of Series B Convertible Redeemable Preferred Stock has the ri ght to convert such holder's
shares of Series B Convertible Redeemable Prafered Stock shall not be a Business Day (as
defined below), then (notwithsianding any other provision of this Certificate of Designation of
the Senes B Preferred Stock) payment of a dividend due or a redemption price or conversion of
the shares of Series B Convertible Redeemable Preferred Stock need not be made on such date,
but may be made on the next sueceeding Business Day with the same force and effect as if made
on the Dividend Payment Date or redemption date or the last day for conversion, provided that,
for purposes of computing such payment, no interest shall acerue for the period from and after
such Dividend Payment Date or redemption date, as the case may be. Asused in this Section 10,
"Business Day" means each Monday, Tuesday, Wednesday, Thursday and Friday which is not a
day en which banking institutions in the City of Mew York or the State of New Jersey are
authorized or obligated by law or executive order 1o close.
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State of Delaware
S of Stata

Divigien J:‘o;;ﬁnrar.im
POLTIED 3108 AM 0. 0803007

FT. H "1 e 3 -
SBV 070900970 - 0899444 FTLE CERTIFICATE OF AMENDMENT

OF
AMENDED AND RESTATED CERTIFICATE OF INCORPORATION
OF
NEOSTEM, INC.

Pursuant 1o Section 242 of the General Corporation Law of the State of Delaware,
NeoStem, Inc., & corporation organized and existing under the laws of the State of
Delaware (the "Corporation™), does hereby certify as follows:

1. The pame of the Corporation is NeoBiem, Inc. The date of filing of iis onginal
Certificate of Incorporation with the Secretary of State of the State of Delaware was
September 18, 1980, under the name of Fidelity Medical Services, Inc. The name of the
Corporation was changed to Corniche Group Incorporated by filing a Cenificate of
Amendment to the Cerfificate of Incorporation with the Secretary of State of Delaware on
September 28, 1995. The name of the Corporation was changed te Phase 111 Medical Inc.
by filing & Certificate of Amendment fo the Certificate of Incorporation with the
Secretary of State of Delaware on July 24, 2003, The name of the Corporanon was
changed to NeoStem, Inc. by filing an Amended and Restated Certificate of Incorporation
with the Secretary of State of Delawsre on August 28, 2006,

2. The Board of Directors of the Corporation has duly adopted a resolution pursuant
to Section 242 of the General Corporation Law of the State of Delaware setting forth a
proposed amendment to the Amended and Restated Centificate of Incorporation of the
Corporation and declaring said amendment o be advisable The requisite stockholders of
the Corporation have duly approved said proposed amendment in accordance with
Section 242 of the General Corporation Law of the Staie of Delaware. The armnendment
amends the Amended and Restated Certificate of Incorporation of the Corporation as
follows:

Article FOURTH is hereby amended by adding o Sechion E which reads as follows:

"1. Effective upon the filing of this Certificate of Amendment of the Amended
and Restated Centificate of Incorporation with the Secretery of State of the State of
Delaware (the "Effective Time"), the shares of Common Stoek issued and outstanding
immediately prior to the Effective Time and the shares of Common Stock issued and held
in the treasury of the Corporation immediately prior to the Effective Time are reclassified
into a smaller number of shares such that each ten (10) shares of issued Commeon Stock
immediately prior w0 the Effective Time is reclassified into one (1) share of Conunon
Stock, Notwithstanding the immediately preceding sentence, no fractional shares shall be
issued and, in liew thereof, any person who would otherwize be entitled to 2 fractional
share of Common Stock as a result of the reclassification shall be entitled to be roundsd
up 1o the next whole share of Common Stock.




2 2, Each stack certificate that, immediately prior to the Effective Time, represcnted
shares of Common Stock thet were issued and ouvtstanding immediately prior to the
Effcctive Time shall, from and after the Effective Time, antomatically and without the
necessiry of presenting the same for exchange, represent that number of whole shares of
Common Stock after the Effective Time inte which the shares of Common Stock
forrmerty represented by such certificate shall have been reclassified (as well as the night
to receive a whole thare in fien of & fractional share of Commeon Stock), provided,
however, that each person of record holding a certificate that represented shares of
Common Stock that were issued and vutstanding immediately prior to the Effective Time
chall receive, upon sumender of such certificste, a new certificate evidencing and
representing the number of whole shares of Common Stock after the Effective Time into
which the shares of Common Stock formerly represented by such cerfificate shall bave
hean reclassified (including the right to receive a whole share in hen of a fractionel share
of Common Stock)."

3. This Cerbificate of Amandment shall be effective August 9, 2007 at 10:00 am.

IN WITNESS WHEREOF, the Corporation has caused this Certificate of
Amendment to be signed by its President on this 8th day of Augnst, 2007,

e: Robin L. Smith
tle: President
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CERTIFICATE OF DESIGNATION
of
SERIES D CONVERTIBLE REDEEMABLE PREFERRED STOCK
of
NEOSTEM, INC.
{Pursuant o Section 151{g) of the
Delaware General Corporation Law)

it iz hereby certified that:
1. The name of the corporation is NeoSiem, ne, (hereinafier called the “Carporation '}

2. The Certificate of Ipecrporation of the Corporation, as smended (the “Cedificate of
insorparstion®) authorizes the issusnce of 5,000,000 shares of Prefened Stock, par value 3.01 per share,
and exprossly vests in the Board of Directors of the Corporation ihe authority to issue any or all of said
shares in ane or more serfes and by resolution to fix the designation and number of shares of the class and
series aeted upon, the full or limited voting powers o the donial of voting powers, end the refative rights,
preferences and Jimitations and other distinguishing eharacteristics of each such clags and series (0 be

issled.

5. Pursuant to such authority, the following resotutions were duly adopted by 1he Board of
Diretiors of the Corparation as required by Subsection 151(g) of the Delzware General Corporation Law
o March 13, 2009 and March 20, 200% creating & series of Serfes D Convertible Redeemable Preferred
Sreck.

RESOLVED, that pursuant 1o the authority granied 1o aad vested in the Board of Direciors of this
Comoration in accordance with the provisions of the Cerlificate of Incorporation, the Board of Direclors
hereby creates a sories of Preferred Stock, par walue 501 per shars, of the Corposstion and hersby slates
the designation and number of shares, and fixes the relative rights, preferonces, and limitations thereof (in
addition to the provisions sel forth in the Coertificate of Incorporation, which are applicable to the
Preferred Stock of afl series) as follows:

ARTICLE THIRTEENTH
SERIES D CONVERTIELE REDEEMABLE PREFERRED STOCK,
PAR WALUE 5.01 PER SHARE

Section 1. Desigration and Amount; Rank

‘here |5 hereby ostablished a sevies of preferied stock which is designaled “Series B Convertible
Redeemable Preferred Stock™ (referved to herein as “Series [ Preforred Sigck™) The nurmber of shares
which will constifure such serics shall bo one million six hundred thousand (1,600,600). The Series D
Preferred Stock shall rank senior 1o all of the Corporetion’s capital stock with respect to the payment of
dividends and to the distribution of zssets upon liguidation, disselution o winding up.

FHEZT
e} L0009 WER2EHT )




Section 2. Dividends.

Eram and &Bar the date of the issuance of any shares of Series D Preferred Stock, dividends af
the rate per annum of §1.25 per share shall accrue on such shares of Series D Preferred Srock (subject to
appropriate adjustment in the event of any stock dividend, stock split, combination or other similar
veeapitalization with respeet to the Series T Prefered Stock) (the “Aceruing Dividends™).  Ascring
Dividends shall scerue from day 1o day, whether or not declzred, and shall be cumulative; provided
lowever, that except as set Forth In the following sentence of this Section 2 or Section 8, such Accruing
Dividends shall be payable in cash on April 9th of each year beginning on April , 2010 provided that
such shares of Series D Preferred Stock remain issued and outstanding on cach such date. The
Carporation shall not declare, pay or set aside any dividends on shares of any other class or seriss of
capital stock of the Comoration {other than dividends on shares of Common Stouk paysble i shares of
Conron Stock) unlese (in addition 1o the obtaluing of any consens required elsewhere in {he Certificaie
of corporation) the holders of the Series D Preforved Stock then outgtanding shall first receive, o
simulieneously receive, 2 dividend on gach outstanding share of Series D Preferred Stock i en amount ot
lcast aqual to the greater of (i) the amount of the apgregale Accniing Dividends then accrued on such
share of Serice D Preferrad Stack and net previously paid and (i) (A) in the case of & dividend on
Common Stock or any class or series that is convertible inta Common Stock, that dividend per share cf
Series [ Preferred Stock s would equal the praduct of (1) the dividend payable on each share of such
class or series determined, if applicable, &s if all shores of such class or series had been convertad info
ammon Stock and {2) the number of shares of Common Steck issuable upon convession of a share of
Series D Preferred Stock, in meeh case calculated on the record date fin determination of holders entitled
to receive such dividend or (B} in the case of a dividead on any clacs or series that is not convertible inte
Cammon Stock, at a rale per share of Series D Preforred Stock determined by (1) dividing the amount of
the dividend payable on each share of such class or series of capital siock oy the original issuance prise of
sueh ciass or series of capital stock (subject fo appropriate adjustnent in the event of any stock dividend,
stock split, combination or other similar recapitalization with respect © sush class or series) and {2)
mubiiplying such fraction by an amount equal 1o the Series D (iriginel lssue Prics (as defiped below);
provided that, if the Cerporation declares, pays or scis ahido, on the same date, & dividend om sharas of
mare than one class or series of capital stock of the Corporation, the dividend payable o the halders of
Qeries [ Preferred Stock pursusnt 1o this Section I shall be calculated based upon the dividend on the
class or series of capital stock that would result in the highest Series 3 Preforred Stock dividend, The
“Series D Oripingt Issue Priss” shall meen §12 50 per shaee, subject 1 appropriate adjusiment in the
event of any stock dividend, stock split, combination ar other shmilar recapitslization with raspect 10 the
Series T Preferred Sio0.

Sectien 3. Ceneral, Class and Series Voting Rights,

Excapt as ctherwise provided by law, czch share of the Serica [ Preferred Stock shall not have any voting
rights

Section 4. Redemption.

(A} 1fby Qctober 31, 2009 the affiomative voke of the number of helders of the Corporation’s
stock required parseant 1o the Amended and Restated By-Laws of the Corportion and subjeat 1o the rules
o the NYSE Amex to eanvert the shares of Series D Preferred Srack info Commen Siock pursusnt o
Section S(A) has not been achieved, the Company ehall auromatically redsem all shares of Serles 1>
preferred Stock at the redemption price per share of $12.50 plus the Aceraing Dividends gs of such date.

{8} In the avent of 2 redemption of the shares of Series [¥ Preferrod Stock, the Corporation shali
piva natice 1o the halders of record of shares of the Saries I Preferred Stock being so redeemed by first

2.




class mail, postage prepaid, at their addresses as shown an the stock egistry beoks of the Comporation,
that said shares have been redesmed, provided that without limiting the obligation of the Corperation
hereunder to give the notice provided in this Section 4(B), the failure of the Corporation ta give such
notice shall not invalidate any corporate action by the Corporation.  Each such notice shall state: (1) the
redemption date; (i) that all of the shares of Series D Preferred Stock have been redeemed, {iii) that the
vademption price i5 $12.50 plus the Accruing Dividends as of such date per share; and (iv) the place or
plisces where certificates for such shaves are to be sumendered for payment of the redemption price,

() Motice having been mailed s aipresaid, from and aftéer the redemption date, said shares shall
no longer be desmed to be ouistznding, and all rights of the holders 1hereof &5 steckhelders of the
Corporation (except the right 10 receive from the Corporation the redemption price} shail cease. Upon
surrender of the certificates for any shares so redsemed (properly endorsed or assigned for transfer, if the
Board of Directors of the Corporation shall so require and the natice shall so state), such shares shall be
redesmad by the Corporation at the redemption price aforesald,

() Any shares of Series D Preferred Stock which shall at sny time have heen redeamed shall,
after such redemption, have the status of authorized but unissucd shares of Preferred Siock, without
desipnation as (o series, until such shares are ence more designated s part of 2 particular series by the
Board of Dircetors of the Corporation.

Section 5. Conversion.

{A) Upen the affiemative vote of the number of holders of the Corporation’s stock required
pursiant to the Amended apd Restated By-Laws of the Corporation and subject to the rules of the NYSE
Amex (such date, the “Conversicn Date™, esch share of Series D Preferred Stock shall zuomatically
corvert into sack number of fully paid and nonassesseble shares of Common Stoek as is determined by
Gividing (i) the Series D Original lssue Price by (i) $1.25 {the "Copversion Rate™). The Conversion Raw
ghiall be subjeet 10 adjustment &z provided below.

(R} Ench holder of shares of Series B Preferred Stock shall surrender the cerificales represeing
such shares, accompanied by trangfer instruments satisfactory to the Corporation and sufficient to transfer
the Series D Preferred Stack being converted to the Corporation fiee of any adverse interest, at any of the
offices or agensies maintained for such purpose by the Corporation (“Conyersion Agent™), together with g
written fotice 1o the Corporation at such Conversion Agen) siating the nemes, tagether with addresses, n
which the certificares for shares of Common Steck which shall be issuable ¢n such conversion shall be
issved. As promptly as practicable afier the surrender of such shares of Series D Preforred Stock as
aforesaid, the Corporation shall issue and shall deliver at suelr Conversion Agent 10 sush holder a
cortiicats foe the number of full shares of Comman Siock issueble upon the conversion of such shares in
sccordance with the provisions hereof, Each conversion shall be deemed to have been offtoted
immediately prior to the close of business on the Conversion Dats, and the persons in whose nanres any
cortificates for shaves of Common Stock shall be issuabie upon such conversion shall be deomed o have
became the holders of record of the Common Stock represented fhereby at sugh hime.  Any suzh
convarsion shall be at the Conversinn Raio in effect on the Conversion Date.

(2 I the case of any share of Series D Preferred Stock which is converted afler any resord date
with respect 16 the payment of a dividend on the Series T Prefecred Stock and on or prior to ihe Dividend
Payment Date related to such record date, the dividend dus on such Dividend Payment Date shall be
payable on such Dividend Payment Date 1o ths holder af record of such share as of such preceding vecord

date notwithstnding such conversion,




(D) No fractional shares or sovip representing fractions of shares of Commen Stock shall be
iscued wpon conversion of any shares of Series D Preferred Stock, Instead of any fractional inerest in &
share of Cammon Stock which would otherwise bie deliverable upon the conversion of a share of Series I
Preferred Stoek, the Comoration shall round fhe number of shares of Commen Stock down to the: neatest
whols share. If more than one certificate representing shares of Series D Preforred Siook shall be
surrendered for sonversion al one time by the same holder, the number of full shares Ts:suable upen
conversion thereaf shall be computed on the basis of the aggregate number of shares of Series D Preferred
Stock represented by such certificates, or the specified portions thereof 1o be converted, so gurrendercd.

(E) The Conversicn Rate shall be adjusted from time to tiniz 85 fullows:

(i} In case outstanding shares of Commen Stock shall be subdivided into 3 greater aumber of
shares of Common Stock and the Series D Prefurred Stock s not similarly subdivided, the Copversion
Raie in effest at the opening of business on the day following the day upen which such subdivision
bezames effcctive shall be proportionately increased, and, copversely, in case outstanding shares of
Common Stack chall each be combined ino & smaller nunber of shares of Common Sipck and the Series
D Preferred Stock is not similarly subdivided, the Conversion Rate in effect at the opening of business on
lhe day following the day upon which such combination becomes effective shall be proportionately
decreased, such reduction or increase, ag the cose may be, 10 hecome effective immediately after the
openiag of business on the day following the day upen which such subdivision or combination becomes
effective

(i} Whenever the Conversion Rate is adjusted a3 herein provided, (3 the Corporation shall
propptty file with any Conversion Agent 8 cortificale of a firm of independent public ascountsats seiting
forth the Conversion Rate sfier such adjustment and sexting forth a brief statement of the facts requiring
such adjustment, and the manner of computing the same, which certificate shall be conctusive evidense of
the corcactness of such adjustnent, and (y) o notice stating that the Conversion Rate has boon adjusted
and serting forih the adjusted Caonversion Rate shall forthwith be piven by the Corporation 1o any
Conversicn Agent and mailed by the Corporation 1o cach holder of shares of Series D Preferred Stock o1
their last address 25 the same appears on the boaks of the Corperation.

{F} iy Gase of any consolidation of the Comuration witl, or merper of the Corporation ints, &ny
otier entiry (other than a merger o consolidition in which the Corporation is {he continwing Corporation)
or sy Sale o conveyance 10 ERoier Carporation of the property of the Corparation 25 a0 ertirely or
subsiamially as an entivety, or in the case of & stalutary exchange of securities with another Corporation,
or eny reclassifiestion of shares, the Conversion Rate shal) not be adjusied bat each holder of 2 shave of
Serice I Preferred Stock then outstanding shall have the right thereafier lo convert sucl share only into
the kind and amaount of securities, cash and ather property which such holder would have gwasd or have
heen entitled 1o receive immediately afier such consolidation, mergor, safe, coRveyatie, exchange oF
rociassification had such shore of Series D Preferred Steck been converted iminedistely prior 1o such
consolidation, merger, sale, conveymce, exchange or reclassification, Provision shall be made 0 any
guch consolidation, merger, sale, conveyenee, sxchanze of reclassification for adjustmenis i the
Canversion Rate which shall be as nearly equivalent as inay be practicable to the adjustments provided
for in Section {E), The sbove provisions shall similarly apply to successive consobidations, METEETs,
sales, conveyances, exchange or reclassificarion.

For purposes of this Section 5, "Common Stoek™ ncludes any stock of any class of the
Corparation which has no preference n respect of dividends or of amounts paysble in the cvent of any
yoluniany or invaluntary liguidation, dissolution or winding up of the Corpostion and which is net
subject so redemption by the Corpovation, However, subjecy 3 the provisions of paragraph () above,
shares jssuable on conversion of shares of Series D Proferred Stock shall include oty shares of the class




desipnated as Common Stock of the Corperation on the date of the initie] issuance of Series 13 Prefered
Stock By the Corporation, or shares of any clags or classes resulting from any reclassification o
reclassifications thereof and which have no preference in respect of dividends or of amounts payable in
the event of 2ny voluntary or inveluntary liguidation, dissolution or winding up of the Corporation and
which are not subjeet to redemption by the Corporation.

I case:

(i) the Corporation shall declare a stocks split, stock dividend (or any other distribution}
an its Common Stock that would cavse an adjusmment o the Conversion Rate of the Series T
Praferred Stock purseant to the terms of subparagraph (i) of Faragraph (B} above, or

{ii} af any reclassification of the Comnmon Stock of he Corporation (other than a
subdivizsion or combination of its outstanding shares of Commen Steek], or of any comsnlidation,
merger or share exchenge to which the Corporation is & paily and for which approval of any
stockkolders of the Corporation iz requived, or of (he sale of conveyance, of the propaty of e
Corparation as an entirey or substantialiy as an e firety, or

{iiiy of the veluntary or invelintary dissolution, liquidation er winding up of the
Corporation,

then the Corporation shall cause to be filed with any Conversion Agent, and shali cause 1o be mailed 10 all
holders of shares of Series T Preferred Senck at each such halder's lazt eddress as the same appears on the
books of the Corporation, at least 20 days {or |0 days in any case specified in clavse (i) above) prior 1o
the applicable record or effiective dute hereinafier specified, a notice stating (%) the date on which 4 record
is to be taken for the purpose of such dividend, distribution, rights or wamants, o, it'a record s not 1o be
taken, the date as of which the halders of Comman Grock of record 1o be entiled io such dividend,
disiribulion, rights or warrants are to be determined, or {y) the dawe on which such reclassification,
congolidation, merger, share exchange, sale, conveyunce, dissohulion, liguiderion or winding up is
expected 1o becomne effective, and the date as of which iLis expected that kolders of Comman Steck of
record shall be entitled to exchange thelr shares of Comman Stock for securities, cash or ociher property
delivarable bpon such reclassification, consolidation, merger, share exchunge, sale, conveyance,
dissalution, liguidation or winding up. Meither the faiture {o give such natice nor iy defeet therein shall
affect the legality o validity of the proceedings described in clauses (i) thromgh (i) above,

The Corporation will pay any and all documentary stamp or similar issue or transfer tanes
payable in respect of the issue or dativery of shares of Common Stock on conversions of shares of Series
3 Preferred Stock pursuant hereto; provided, however, that the Comperation shall not be required to pay
any tax which may be payable in respect of any fransfer involved in the issue or delivery of shares of
Cammon Steck in a name other than that of the holder of the shares of Series D Preferred Stock o be
converted snd no such issue or detivery shall be made unless and uptil the perscn requesting such issue or
delivery has paid to the Corporaticn the smaunt of any cuch tax or has established, to the satisfection of
the Corporation, that such tax has been paid.

The Corporation covenants that all shares of Common Sinck which may be deliversd upon
camvereiane of shares of Series D Preferred Stock will upen delivery be duly and validly tscued and fully
paid and non-assessuble, froe of ail lens and charges and not subject to any pre-empiive rights. The
Carparaticn further covenants that, if nesessary, it shall reduce the par value of the Common Stock so that
all shares of Common Stock deliversd upon comversion of shares of Series T3 Preferred Srock are Tully
paid and non-assessable.
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The Corporation covenents that it will at all times reserve and keep available, free from pre-
emptive rights, out of its authorized but unissued shares of Common Steck or its issued shares of
Commen: Stock held in its treasury, or bowh, for the purpose of effecting conversions of shares of Series
O Preferred Stock, the full number of shares of Commen Stock deliverable upon the conversion of all
autstanding shares of Series D Prefemed Stock not therctofore converted. For purposes of this reservation
of Common Stack, the number of shares of Common Stock which shall be defiverable upon the
conversion of all outstanding shares of Series D Prefersed Stock shall be computed a5 iT at the time of
computation all cutsianding, shares of Series D Preferred Stock were held oy & single holder, The
issuance of shares of Common Stock upon conversion of shares of Serizs I Preferred Stock iz zuthorized
i all respects.

Section 6, Liguidation.

[ the event of eny volumtary of involuniary dissolution, liquidation or winding up of the
Corporation (for the purpeses of this Section 6, a “Liguidation™), prior to any dislribution of assels 1o the
holders of the Series B Preferred Stock and any other chass or series of slock of the Corporatian, the
holder of each share of Series D Preferred Stock then outstanding shall be entilled to be paid out of the
sesete of the Corporation available for distribution to its stockholders an amount per share equal to $12.50
plus the Accruing Dividends (the “Beyies D Praference”™.  Following the payment of the Series B
Preference and the payment of any distributions requited to be made to the holders of the Series B
Preferred Stock in respect of distrbutions upen the Liguidation of the Corpotaticn, the holder of each
share af Series T Preferred Stook then outstanding shali be entitled 1o be paid oul of the renaining assets
of the Corporation available for distibution sn amount on a pari passu basis equal w0 ten (10) times the
smount per share distributed to the holders of the Commen Stock.

The voluntary sale, conveyance, lease, exchange oF transfer of the properly of the Carporation a5
an entirery or subsianiially as an entieety, or the merger or consolidation of the Corporation inio or with
any vther Corporation, or the mesger of any other Corporation inta the Corporation, or any purthase of
redemption of some or all of the shases of any class or series of slock of the Corporation, shall net be
desined to be u Liquidation of the Corporation for (he purposes of the Section 6 (unless in connection
{herewith the Liguidation of the Corporaticn is specificatly epproved),

The holder of any shares ¢f Series I3 Preferred Srack shall mot be cititied 10 receive any payment
awed for sucl shares under tis Section 6 untit such holder shall cause 1o be delivered (o the Comparation
(i) the certificate or certifioates representing, sich shares of Series D Preferred Stock and (if) transfes
instrurment or instruments satistactory to the Corporation and sufficient 0 wansfer such sheres of Series 3
Preferved Stock 1o the Comaration free of any sdverse interest. As in the case of the redemption price, no
iterest shall acerue on any payment upon Liguidation after the due date thereof,

After payment of the full amount of the liquidating distribution to which they are entitled, the
halders of shares of the Serles D Preferred Stock will not be enlitled 10 any further parficipation in any
distribution of assets by the Corporation,

Section 7, Status of Reacquired Shares,

Shares of Series D Preferred Stock issued and reacquired by the Cerporation shali have the staus
of sntharized and unistoed shares of Preferred Siock, undesipnated s 1o series, subject 1o nler ssuAnce.

Sectian . Preemptive Rights.




Holders of shares of Serirs T Preferred Stovk are pot entitled 1o any precrptive or subscription
rights in respect of any securities of the Corpurstion

Section 9. Legal Helidays,

In any case where any Dividend Payment Date, redemption date or the fast date on which a ho Idder
of Series D Preferred Stack lias the right 1o convert such holder’s shares of Seres D Prefened Stock shall
not be a Business Day (as defined below), then (notwithstanding any other provision of this Certificale of
Dosignation of the Series D Preferred Stack) payment of a dividend due or a redemption price or
comversion of the shares of Series [ Preferred Stock need vot be made on such date, but may be made on
the next succeeding Business Day with the same foree and effect 23 if made on the Dividend Payment
Diate o the last day for conversion, provided that, for purpozes of compining such payment, ne intersst
shiall acerue for the poricd from &nd afier such Trvidend Paymen Date or redemption date, s Lhe case
mty be. As used in this Sectian 9, “Business Day” means each Monday, Tuesday, Wednesdey, Thursday
and Friday which is nwt a day on which banking ingtinitions in the City of Mew York or the State of New
Jersey ave anthosized or obligated by law or txed utive order to close.

FURTHER RESOLVEL, that the satemsnts comained in the foregoing resafurions areating and
designating the said Series D lssue of Preferred Siock and fixing the number, voting righis, povers,
preferences and relative, optivnal, participating, end olher special rights and the gualifications,
Vienistions, restrictions, and dther distinguishing ciaracterisics thensof shall, upon the effective date of
caid series, be tesmed 10 be included in and be a pant of the Ceptificate of Incorporation of the
Corporation pursuant o the prervisions of Sections 104 and 191 of the General Corporation Law of the
Siae of Delaware.

FLRTHER RESOLVED, that the effective time s date of the seres hercin codified ghali be
April B, Z009.

[N WITNESS WHEREOF, NEOSTEM, INC. has caused this cenificate 1o be sigred by s

Presicest, this 97 day of April 2009,
NEOSTEM, INC. -
e
e by
o /

By i
Mine: Kain Smith
Title: Chief Fxecuive Officer

s




Exhibit 5.1

October 29, 2009
NeoStem, Inc.
420 Lexington Avenue, Suite 450
New York, New York 10170
Re: Post-Effective Amendment No. 1 to Registration Statement on Form S-8
Ladies and Gentlemen:
We have served as special counsel in connection with the preparation of your Post-Effective Amendment No. 1 to your Registration Statement on Form S-8
(the “Post-Effective Amendment”) to be filed with the Securities and Exchange Commission under the Securities Act of 1933, as amended (the “Act”),
representing the offering and issuance to certain persons under the NeoStem, Inc. 2009 Equity Compensation Plan (the “Plan”) of an aggregate of up to

9,750,000 shares of your common stock, par value $0.001 per share (the “Common Stock”).

We have examined such corporate records, certificates and other documents and such questions of law as we have considered necessary and appropriate for
the purposes of this opinion.

Upon the basis of such examination, we advise you that, in our opinion, the shares of Common Stock issuable under the Plan will be, when sold, paid for and
issued as contemplated by the terms of the Plan, duly authorized, validly issued, fully paid and non-assessable.

Our opinion herein is expressed solely with respect to the federal laws of the United States and the laws of the State of Delaware. Our opinion is based on
these laws as in effect on the date hereof.

We hereby consent to the filing of this opinion as an exhibit to the Post-Effective Amendment and to the references to this firm in the Post-Effective
Amendment. In giving such consent, we do not thereby admit that we are in the category of persons whose consent is required under Section 7 of the Act.

Very truly yours,

/s/ Lowenstein Sandler PC




Exhibit 23.1

CONSENT OF INDEPENDENT REGISTERED PUBLIC ACCOUNTING FIRM

NeoStem, Inc.
420 Lexington Avenue, Suite 450
New York, New York 10170

We hereby consent to the incorporation by reference in this Post-Effective Amendment No. 1 to the Registration Statement on Form S-8 (File No. 333-
159282) of our report dated March 31, 20009, relating to the consolidated financial statements of NeoStem, Inc. and Subsidiaries (the “Company”) appearing
in the Company’s Annual Report on Form 10-K for the year ended December 31, 2008 and in the Company’s Registration Statement on Form S-4 (File No.
333-160578), declared effective by the U.S. Securities and Exchange Commission on October 7, 2009.

/s/ HOLTZ RUBENSTEIN REMINICK LLP

Holtz Rubenstein Reminick LLP
Melville, New York
October 29, 2009




