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Item 8.01          Other Events

Pursuant to the Common Stock Purchase Agreement, dated as of May 19, 2010 (the “Purchase Agreement”), by and between NeoStem, Inc. (the
“Company”) and Commerce Court Small Cap Value Fund, Ltd. (“Commerce Court”), the Company maintains an up to $20 million equity line of credit
arrangement.  The Purchase Agreement provides that from time to time over the term of the Purchase Agreement, and at the Company’s discretion, it may
present Commerce Court with draw down notices to purchase the Company’s common stock, par value $0.001 per share (the “Common Stock”) over ten (10)
consecutive trading days or such other period mutually agreed upon by the Company and Commerce Court (a “draw down period”), with each draw down
subject to limitations set forth in the Purchase Agreement based on the price of the Common Stock and a limit of 2.5% of the Company’s market
capitalization at the time of such draw down (which limitations the parties are expressly permitted under the Purchase Agreement to modify or waive by
mutual agreement).  Once presented with a draw down notice, Commerce Court is required to purchase a pro-rata or such other portion of the shares mutually
agreed upon by the Company and Commerce Court on each trading day during the draw down period on which the daily volume weighted average price for
the Common Stock exceeds a threshold price determined by the Company for such draw down.  The Purchase Agreement also provides that, from time to
time and at the Company’s sole discretion, the Company may grant Commerce Court the right to exercise one or more options to purchase additional shares
of Common Stock during each draw down period for an amount of shares specified by the Company based on the trading price of the Common Stock.  Upon
Commerce Court’s exercise of an option, the Company would sell to Commerce Court the shares of Common Stock subject to the option at a price equal to
the greater of the daily volume weighted average price of the Common Stock on the day Commerce Court notifies the Company of its election to exercise its
option or the threshold price for the option determined by the Company, less a discount calculated in the same manner as it is calculated in the draw down
notice.

The aggregate number of shares that the Company can sell to Commerce Court under the Purchase Agreement may in no case exceed 10,536,208
shares of Common Stock (which is equal to approximately 19.9% of the Common Stock outstanding on the closing date of the Purchase Agreement, less
63,792 shares issued to Commerce Court as its commitment fee).  In addition, in no event shall Commerce Court purchase under the Purchase Agreement any
shares of Common Stock which, when aggregated with all other shares of Common Stock then beneficially owned by Commerce Court, would result in the
beneficial ownership by Commerce Court of more than 4.9% of the then issued and outstanding shares of Common Stock.

 
On May 27, 2010, the Company presented Commerce Court with a draw down notice (the “Draw Down Notice”).  Pursuant to the Purchase

Agreement, the shares were offered at a discount price to Commerce Court mutually agreed upon by the parties under the Purchase Agreement equal to
95.0% of the daily volume weighted average price of the Common Stock during the Pricing Period (or a 5% discount).  Pursuant to the Draw Down Notice,
the Company also granted Commerce Court the right to exercise one or more options to purchase additional shares of Common Stock during the Pricing
Period, based on the trading price of the Common Stock.

The Company expects to settle with Commerce Court on the purchase of 685,226 shares of Common Stock under the terms of the Draw Down
Notice and the Purchase Agreement at an aggregate purchase price of $1,800,000, or approximately $2.63 per share, no later than June 7, 2010.  The
Company and Commerce Court agreed to waive the minimum threshold price of $3.00 per share set forth in the Purchase Agreement.  The Company will
receive estimated net proceeds from the sale of these shares of approximately $1,700,000 after deducting its estimated offering expenses.  In connection with
this sale of the Common Stock, the Company is filing, as Exhibit 5.1 hereto, an opinion of its counsel, Lowenstein Sandler PC.
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The foregoing description is qualified in its entirety by reference to the Purchase Agreement, dated as of May 19, 2010, between the Company and

Commerce Court, included as Exhibit 10.1 to this report and incorporated herein by reference.
 

Forward-Looking Statements
 

Certain statements in this Form 8-K are forward-looking statements that involve a number of risks and uncertainties.  Such forward-looking
statements include statements about the expected settlement of the sale and purchase of common stock described herein and the Company’s receipt of net
proceeds therefrom.  For such statements, the Company claims the protection of the Private Securities Litigation Reform Act of 1995.  Actual events or results
may differ materially from the Company’s expectations.  Factors that could cause actual results to differ materially from the forward-looking statements
include, but are not limited to, the Company’s ability to satisfy applicable closing conditions under the Purchase Agreement and Commerce Court’s
compliance with its obligations to purchase the shares of common stock.  Additional factors that could cause actual results to differ materially from those
stated or implied by the Company’s forward-looking statements are disclosed in the Company’s reports filed with the Securities and Exchange Commission.

Item 9.01.  Financial Statements and Exhibits.

(d) Exhibits
 

 Exhibit No. Description
   
 5.1 Opinion of Lowenstein Sandler PC

 10.1 Common Stock Purchase Agreement, dated as of May 19, 2010, by and between NeoStem, Inc. and Commerce
Court Small Cap Value Fund, Ltd. (Incorporated by reference to Exhibit 10.1 to the Company’s Current Report
on Form 8-K, dated May 19, 2010, filed with the Securities and Exchange Commission on May 19, 2010.)
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SIGNATURE

Pursuant to the requirements of the Securities Exchange Act of 1934, NeoStem has duly caused this Report to be signed on its behalf by the undersigned
hereunto duly authorized.

 
 NEOSTEM, INC.  
    
 By: /s/ Catherine M. Vaczy  
  Name:  Catherine M. Vaczy  
  Title:  Vice President and General Counsel  
    
 
Date:  June 4, 2010
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Exhibit 5.1

[Lowenstein Sandler PC Letterhead]

June 4, 2010
 
NeoStem, Inc.
420 Lexington Avenue, Suite 450
New York, New York 10170
 
Re:           Shelf Registration Statement on Form S-3
 
Ladies and Gentlemen:
 

We have acted as counsel for NeoStem, Inc., a Delaware corporation (the “Company”), in connection with the preparation and filing of a
Registration Statement on Form S-3 (File No. 333-166169) (the “Registration Statement”) with the Securities and Exchange Commission (the “Commission”)
under the Securities Act of 1933, as amended (the “Securities Act”), and the rules and regulations promulgated thereunder, and the prospectus, dated May 19,
2010 (the “Prospectus”) and the prospectus supplement, dated June 4, 2010 (the “Prospectus Supplement”), filed with the Commission pursuant to Rule
424(b) of the rules and regulations of the Securities Act, relating to the issuance and sale by the Company of 685,226 shares of common stock, par value
$0.001 per share, of the Company (collectively, the “Shares”).
 

We understand that the Shares are to be issued and sold to Commerce Court Small Cap Value Fund., Ltd. (“Commerce Court”), as described in the
Registration Statement, Prospectus and the Prospectus Supplement, pursuant to a Common Stock Purchase Agreement, dated as of May 19, 2010, between
the Company and Commerce Court filed with the Commission as Exhibit 10.1 to the Current Report on Form 8-K to which this opinion is attached as Exhibit
5.1 (the “Purchase Agreement”).

In connection with this opinion, we have examined the Registration Statement, the Prospectus and the Prospectus Supplement.  We also have
examined such corporate records, certificates and other documents and such questions of law as we have considered necessary or appropriate for the purpose
of this opinion. We have assumed: (A) the genuineness and authenticity of all documents submitted to us as originals and (B) the conformity to originals of all
documents submitted to us as copies thereof.  As to certain factual matters, we have relied upon certificates of officers of the Company and have not sought
independently to verify such matters.

Based on the foregoing, and subject to the assumptions, limitations and qualifications set forth herein, we are of the opinion that the issuance and
sale of the Shares has been duly authorized and, when issued and sold in the manner described in the Registration Statement, the Prospectus and the
Prospectus Supplement and in accordance with the Purchase Agreement, the Shares will be validly issued, fully paid and non-assessable.
 



 
 
NeoStem, Inc. June 4, 2010
 
 

Our opinion is limited to the federal laws of the United States and to the Delaware General Corporation Law.  We express no opinion as to the effect
of the law of any other jurisdiction. Our opinion is rendered as of the date hereof, and we assume no obligation to advise you of changes in law or fact (or the
effect thereof on the opinions expressed herein) that hereafter may come to our attention.
 

We hereby consent to the inclusion of this opinion as Exhibit 5.1 to the Registration Statement and to the references to our firm therein and in the
Prospectus and the Prospectus Supplement under the caption “Legal Matters.”  In giving our consent, we do not admit that we are in the category of persons
whose consent is required under Section 7 of the Securities Act or the rules and regulations thereunder.

 
 

 
Very truly yours,

 
/s/ LOWENSTEIN SANDLER PC
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